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By the statute law of this territory a party, who conceives
himself injured by the rulings of the district judge, can al-
ways protect himself by forcing such matter into the record,
and making it a part thereof, so as to give himself the bene-
fit of a review of the proceedings in a Court of Error. Should
he fail to do this, by the exercise of the proper vigilance, he
cannot complain that a Court of Error refuses fo reverse the
judgment or decree of the court below, when no errors are
made apparent upon the record. It is also assigned for
error, that the record shows a previous verdict for the de-
fendant, not disposed of at the time final judgment was
rendered. The record exhibits the fact, that the parties were
in court when the case was called up for trial. A verdiet
was found for the plaintiff below, and judgment was ren-
dered thereon. This judgment is the final judgment in the
case; and the plaintiff in error is concluded, by his own act
of consent in going into trial, from the assignment of this in-
formality for error.

Judgment below affirmed.

Uxrrep StaTes oF AMErIcA ». Tom.

Adjourned from Clackamas.

1. Oregon is not a part of the Indian country, as defined by the .act of Con-
gress of June 30th, 1834, and consequently, the provisions of that act did
not originally extend to Oregon. .

2. The act of Congress of June 5th, 1850, by extending the act of June 30th,
1834, to Oregon, so far as its provisions may be applicable, conferred upon the
judiciary of the territory the power to determine how far, and 'in what re-
speets, said act is applicable to the same,

3. So much of the act of Congress of June 30th, 1884, as prohibits the selling,
exchanging, giving, bartering, or disposing of any spirituous liquors or wines
to an Indian, is applicable to Oregon, and therefore the law of the territory.

Tow, an Indian, was indicted, at the last term of the Dis-
trict Court for Clackamas County, for selling liquor to the
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Indiangs. A motion was made to quash the indictment, on
the ground that Oregon was not Indian country, and the
United States law of 1834 inapplicable.

A. Holbrook, U. 8. District Attorney.
D. Logan, for defendant.

‘Witniams, C. J. The question is not free from doubt or
difficulty. Oregon is generally supposed to be a part of the
Indian country named in the act of Congress of June 30th,
1834 ; but such is not the case.

Great Britain and the United States made a treaty in 1818,
by which the northern boundary of the latter was extended
west on the 49th parallel of north latitude to the Stony
Mountains ; and the territory beyond this was described as
country to be held in the joint occupation of the two powers.

The Rocky Mountains then was the western boundary of
the United States for legislative purposes, and so continued
until 1846. The act of 1834 shows in ferms, that it was in-
tended as a country over which the general government had
abgolute and exclusive jurisdiction. Congress, by express
enactment in 1850, extended said act to this territory, for the
reason, as must be supposed, that it was not in force here be-
fore that time. The act of 1884 then has no vitality here, be-
cause Oregon is Indian country, but by virtue of the act of
1850, which gives it effect here so far as its provisions may
be applicable. Isthatprovision prohibiting the sale of liquor
to the Indians applicable? Very much of the act of 1834 is
clearly unsuited to the present condition of the country.
All which tends to prevent immigration, the free occupation
and use of the country by whites, must be considered as re-
pealed. Whatever militates against the true interests of a
white population is inapplicable. Reference can be made to
no law which, in express words, or by implication, repeals
the provision in question; and no good reason can be as-
signed why it should not be held applicable to our condition.
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If required in a country wholly inhabited by Indians, how
much greater the necessity for its enforcement here, where
defenceless white persons, women and children, are exposed
to the violence of drunken savages.

Selling liquor to Indians is not necessary to the welfare or
prosperity of the people here; on the eontrary, such a pro-
hibition is a blessing to the Tndians, and highly promotive to
the safety, peace and good order of the whole community.

Motion overruled.

Owxzy J. I concur with the Chief Justice, that no part of
Oregon is Indian country, as defined by the act of 1834, and
that none of the provisions of that act were put in force here
by the law establishing the territorial government. It was a
local statute, and was no more extended here by the last
clause of section 14 of our organic act, than were the local
laws of the District of Columbia. That clause extended over
us the general laws of the United States, under which we
possessed the right to import, and sell to all classes of custo-
mers, goods of any description, spirits and wine included. I
arrive at the same conclusion with the Chief Justice, that up
to June 5th, 1850, there were no restrictions or regulations
touching the sale of spirits, or other commodities to Indians.
On that day Congress enacted,  that the law regulating trade
and intercourse with the Indian tribes, east of the Rocky
Mountains, or such provisions of the same as may be appli-
cable, be extended over the Indian tribes in the territory of
Oregon.” The law referred to is the act of 1834 ; by omitting
to declare which of its provisioms, if any, are applicable,
Congress has devolved this task upon the courts. No rule
being given whereby to determine which are, and which are
not applicable, our first and perhaps most difficult duty is to
fix upon such a rule. The Chief Justice thinks this particu-
lar provision beneficial to the whites, and therefore applica-
ble. Hemakes “the true interests of the white population,”
«or, in other words, Ass ideas of what is expedient for them,
the test of applicability. In this I have not as yet been able
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to concur. Congress has declared that this Indian code, in
its application to Oregon, shall adapt itself to the existing
state of things. If, therefore, any of its provisions conflict
with existing laws, or rights under those laws, the former
and not the latter must give way; thus making the réghis of
the whites, under existing laws, the test of applicability ; and
as the rights of unrestrained traffic with the Indians is ad-
mitted to have existed, the Indian code must adjust itself to,
and not destroy that right. -

McFavoeN, J. The opinions of Chief Justice Williams,
and Justice Olney, as to whether the act of Congress of 1834,
entitled “ An act regulating trade and intercourse with the
Indian tribes, and to preserve peace upon the frontiers,”
is applicable here, have been submitted to me with a request,
that I should give an opinion on what seems to be a vexed
question in this territory. Upon an examination of the
several acts of Congress, and the treaties of joint occupation
between the United States and Great Britain, I have no hesi-
tation in stating the conclusions to which I have arrived.

It is proper to say in this connection, that this question
came before the District Court of Clackamas County, on a
motion to quash an indictment for the sale of liquor to the
Indians. I was not present at the argument of the case, and
cannot say any thing on the facts involved in this particular
case. On the abstract questions of law I will state my
opinion. I concur in opinion that, that whatever v1ta11ty
the act of 1884, entitled “ An act to regulate trade and in-
tercourse with the Indian tribes” may have in this territory,
is derivable from the act of Congress of June, 1850, which
extends the act of 1884, or so much of it as may be applica-
ble, to the situation of affairs in the territory of Oregon.
This act is positive and explicit in its terms ; and, however
objectionable the exercise of the discretionary power con-
ferred upon the judiciary of the territory of Oregon may
be, it is not a conclusive objection to the exercise of the
power, if it be clearly delegated, as I apprehend it is, by the
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act of Congress of June, 1850. If there be any portions
of the act of Congress of 1834 not in contravention of a
subsequent law of Congress, and not inapplicable to the ex-
isting state of affairs in this territory, so much of the act
must be enforced here, until Congress shall see proper, by
legislation, to direct otherwise. Thatthe act of Congress of 1834
does contain some important provisions which may affect the
welfare of the white settlers, as well as the peace and quiet of
the Indians, I think cannot be well doubted. Imight refer to
sections 12 to 16 inclusive, which embrace important pro-
visions, calculated to secure .not only the peace and welfare
of the Indian tribes, but their observance is necessary to the
security of the white population. Section 20 provides, ¢ that if
any person shall sell, exchange, or give, barter or dispose, of any
spirituous liquors or wine to an Indian, such person shall forfeit
and pay,” &c. The enforcement of this clause is important,
ag prohibiting the sale, or giving of liquor to Indians. The
enforcement of it here, as has been aptly remarked by the
Chief Justice, is not only necessary to the protection of -
¢ defenceless white persons, women and children, who are
exposed to the violence of drunken savages,” but to the
Indians themselves. Indian prosperity lies in the path of
temperance ; the reverse is certain and unerring destruction.
This provision of the act of 1834 is well suited to the state
of affairs here. Its enforcement would have a salutary in-
fluence on the community. It would contribute to the peace
and quiet of the Indians, and, as a consequence, prevent the
commission of crimes. It would not be in contravention of
any act of Congress, or in confliet with any of the laws of
this territory. The question, it is true, is not free from diffi-
culty ; but believing that no violence is done to the well-
known and established rules of law in the construction given
to the act of Congress, I have been constrained to this con-
clusion. On this question, therefore, I concur with the
opinion of Chief Justice Williams.

As to whether this be Indian country or not, I am not so
well satisfied. For the important purposes connected with
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the civilization and settlement of the country, under the laws
of Congress, it cannot well be regarded as Indian country.
The settlement of this question, I think, is not necessary in
determining whether the act of Congress of 1834, or any
part thereof, be in force.
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Jomw MoLaveruw, Plaintiff in Error, ». Jomx HoovEg, 4
Defendant in Error. 332

Reserved from Washington.

1. A second law doesnot repeal a former one, without a repealing clause, or
negative words, unless so clearly repugnant as to imply a negative.

2. A body of acts in pari materia ought to be taken as one act, so far as they
do not conflict with each other.

Assumesrron a promissory note for five hundred and sixty
dollarg, made on the second day of October, 1845, and paya-
ble one year from date. Plea—Statute of Limitations.
Demurrer by plaintiff.

Wiriams, C. J. On the  day of , 1845, the first
statute of limitations was enacted in this territory. On the
29th day of September, 1849, the act of 1845 was repealed,
and a new statute of limitations adopted. On the 6th of
January, 1853, another “Act concerning the limitation of
personal actions” was put in force without any repealing
clause. Each of these acts provides a bar for an action of as-
sumpsit, if not commenced within six years after the cause of
action shall have accrued. When the statute of 1845 was re-
pealed, it had run three years against the right to sue in this
case, and the defendant claims that these three years, together
with the succeeding three years under the act of 1849, ought
to be considered as a bar to this suit. This proposition is cor-
rect, if the act of 1849 is not repealed by the act of 1852. A
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